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Abstract

The purpose of writing this research is to shed light on the validity of the
penalty clause in pre—contract stage, the pre—contract stage or as it is
called the negotiation stage is the phase that precedes the desired contract
that includes offer and acceptance, whereas the contract parties discuss
and agree freely the essential matters in the contract, except that said
freedom is restricted, as the negotiators in the pre—contract stage adhere
to some principles, which means that every negotiator shall adhere to
good well and not breach trust in dealing, whereas the lack of seriousness
in negotiations represents a breach of good well, which cause waste of
expenses and opportunities to deal with other contactors, that was the
main reason behind raising the penalty clause issue in the pre—contract
stage and the legal nature of liability in the pre—contract stage and the
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position of the Jordanian judiciary towards this.

In conclusion and after reviewing the Jordanian judicial position regarding
penalty clause in pre-contract phase, we found in this search that any
breach of obligations in the pre—contract stage could occur tort liability
which is compensating harmful act, which require necessary conditions
such as breach, damage and cause, therefore, implementation of penalty
clause in pre—contract phase is inconceivable, which represent exclusion
of the judiciary in tort liability and violation of a peremptory rule.
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1 “Courts have traditiondly accorded parties the freedom to negotiate without risk

of precontractual liability, under the classic rule of offer and acceptance, there is no

contractual liability until a contract is made by the acceptance of an offer; prior to
acceptance, the offerer is free to back out by revoking the offer”.
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